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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Révision

in respthof the following case, governed by first proviso to sub-section (1) of Sg:c’rion~|

35 ibid
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warehouse or to another factory or from one warehouse to another durin the course of
processing of the goods in a warehouse or in storage whether in
" warchouse. )

B4

GST Bhavan, Ambawadi, Ahhedabad-3_80015 |I@(_\E{H i

Application Unit M|inistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep |-
~ Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

: ' In case of any loss of goods where the loss occur in transit from a factory to a .
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| In case of-rebate of duty of excise on goods expofte_d to any country or territory
outside India of on excisable material used in the manufacture of the goods which eue
-exported to any country or territory outside India. . ' ‘ o
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In case of goods exported outside India e
o payment of duty. ‘

zport to Nepal or Bhutan, Withoﬁ{ B
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Credit of any duty allowed to be wilized
products k.mder the ]!)rovisions of this Act or the Rules made there
s passed|by the Corhmissioner (Appeals) on or after, the d
il i0f the Fiqmlce (No.2é Act, 1998,

towards payment of excise du ’g'y onl final:
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The above application shall be made in duplicate in Form No. EA-8 as specified -
it t under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
S which the order sought to be appealed against is communicated and shall be
B accompanied by two copies each of the OIO and Order-In-Appeal. It should also he
accompanied by a copy of TR-6 Challan evidencing payment of presci'ibed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

A4 (8) RS emdeT 1Y SIgT {AT T T T T AT IAY F G T 200/~ tﬁ%r YA
b ) I . ! -
), ST I STRT S U e ﬁvTﬁT@ﬁlOOO/—EﬁVﬁU%FI‘ITM SICTAS 11 IR

Thie revision lapplication shall be accompanied by a fee of] Rs.200/- vhere the |

amount involved is ;Rupees One Lac or less and Rs. 1,000/~ where|the amoun: involved
' is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to ;-
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l b - To the west regional bench of Customs, Excise &
i . (CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdh
-} In case T appeals ofher'than as mentioned above para,

Service Tax Appellate Tribunal,
ar Nagar, Ahmedébafl: 380004. .

-The appeal t? the Appellate Tribunal shall be filed in
as - presolribed under Rule '6 of Central Excise(Appeal) Rules, 2001 and shall be’

© accompanied against (one which at least should be accompanied by a fee of Rs{1,000 /- A
' ,»'Rs8.5,000/- and Ré.l0,000 /- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the fdrm of crossed bank -
draft in favour of Asstt. Registar of a branch of any nominate publi¢ sector barik of the
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quadruplicate in form EA-3 -
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& Service Tax Appellate Tribu
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.. Foran appeal to| be t
i it bxme Appellate Commj _ pre-deposited, provided that the

; i rk’i‘qqsi’c amount shall nlo may be noted that the pre-deposit is a
Wmandatory condition for fili TAT. (Section 35 C (24) and 35 p of the
86 of the Finance Act, 1994),

» “Duty demanded” shall include: i
(xxxiv) amount determined under Section 11 D; S
(xxxv) amount of erroneous Cenvat Credit taken;

(xxxvi)

amount payable under Rule 6 of the Cenvat Credit Rules.
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F.No. GAPPL/COM/STP/3859/2023-Appeal

ORDER-IN-APPEAL

; | The present appeal has been filed by Ms. Jigar harshadbhai Thak_ka_r,

| Proplrletor of Riddhi Electricals, 10, Gausadan Building, Near Parkota Viramgam, :‘
!
Ahmedabad 382150 (hereinafter referred to as “the appellant”) against Order-in-
Original No. 58/DC/D/VM/22 23 dated 18.01.2023 (hereinafter referred to as “the

R impugned order”) passed by the Deputy Commissioner, CGST " Division-III,
- Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that Shri Jigar harshadbhai Thakkar,
feo Proprietor of Riddhi Electricals were engaged in the business of providing
secufity/detective Agency - Services and man power recruitment/supply service
holding Service Tax Registration No. AEYPT7636KSD001. On scrutiny of tf ;e data_
received from the Central Board of Direct Taxes (CBDT) for the Financial Year 2 16-17,

it was noticed that there is dn‘ference of value of service amountlno to Rs. 24,56,555/-

between the gross value of service provided in the said data and the gross value of

servnce shown in Serwce Tax return filed by the appellant for the FY 2016-17.

Accordlngly, it appeared that the appellant had earned the said substantial income by

. way of providing taxable services but not paid the applicable service tax theréon The

I:’%i?:i o appellant were called upon to submit clarification for difference along with
| supportmg documents, for the said period. However, . the appellant had not

responded to the letters issued by the department.

21 'Subsequently, the appellant were issued Show Cause Notice No.
IH/SCN/AC/JIGARHTHAKKAR/169/21 22 dated 21.10.2021 demandlng Service Tax
amounting to Rs. 3,68,483/- for the period FY'2016-17, under provnTlon of Sectjon 73
; * ; of the Finance Act, 1994. The SCN also proposed recovery of interest under Skction

'75 oflthe Finance Act, 1994; and imposition of penalties under Section 77(0), 77(2)

and Sec’uon 78 of the Finance Act, 1994,

22 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by

‘the adjudicating authority wherein the demand of Service Tax amoun‘ting to Rs,
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inance Act,| 1994 along with Intelesl Ul'ld(-‘lf Sectlon 75 of the Finance /\ct 1994 for

the period from FY 2016-17. Furthel Penalty of Rs. 3,68,483/- was lmposied on the

lppellant under Section 78 of the Finance Act, 1994 , Penalty of Rs. 10'000/— was

‘ |mpos d on the lppellani under Section 77(1) of the Fmance Act, 1994 and; Pe‘nal‘ty of

Rs. 10{000/- was lmposed on the appellant under Schon 77(2) of the Finance Act,

1994. !
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Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following grounds:

The appellant received the Impugned OIA on dated 25. 01.2023 and the appeal was
required to be filed on or before 25. 03.2023.However, the accountant of the appellcult
had nof given the data in time thereby there is a delay in filing appefll of 17 clays. The
applicant has requested to consider the cause of delay. ;

. . ) N . ‘
The appellant denied all the allegations and, submitted that they are engaged

in the business of " security/detective agency services and manpower

lrecruitment/supply services..They have sold the electrical material of Rs.

12,94,472/- to various customers and also paymg VAT on such transactions

therefore the same is out of preview of service tax.

- They submltted that they were engaged in supply of goods along with

providing service and the service tax is payable only on the. amount lecelvecl

against service provided. They were- plowdmg work contract services in terms’

of electrification work wherein the material and laboul both wele usecl

therefore ,abatemenl @60% is avallable lo themn as per Rule 2/\’ of berwce

l
tax(Deter | matlon of Value) Rules,2006. .

Further, tlley submitted that services provided them are covered under RCM as

per Notification No 30/2012-ST dated 20. 06.2012 and the service provider
and recipient both are liable to pay serVIce tax on 50% amount each. The
appellant submitted the reconciliation of the i mcome during the F.Y. 2016-17
as under: |




F.No. GAPPL/COM/STP/3859/2023-Appe’al

Particulars 2016-17
| Total Income ‘ 4035308/
| | Material same(Less) 12,94,472/_-
Net Work Contract Value : 27,40,836/-
Abatement@ 60%(Less) 16,44,502/- |
Taxable income "1 10,96,334/-
RCM Exemption@50% 5,48,167/-
1) Service Tax Payable V 82,225/-

» The appellant agrees to pay the above service tax amount Rs. 82,225/-. Further
they submitted that the adedicating authority failed to conisider the fatts and

i raised the demand wrongly. They are filing regular ITR and|never intenlded to -

| evade the duty payment and were under bonfide belief that they are not liable
,: to pay service tax. Therefore the extended period is not invokable. They prayed

to drop the demand.

i -4, Personal hearing in the case was held on 12.12:2023. Shri Vipul Kahndhar,

- Chartered Accountant, appeared on hehalf of the appellant for personal hearing. He

reiterated submissions made in appeal memorandum and requested for two days

- time to submit additional documents but no submission is received till date,

5. On going through the appeal memorandum, it is noticed that the ifnpugned order was

issued on 18.01.2022 and received by the appellant on 25.01.2023. H wever, the present .
appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 12. 4.2022, i.e. [after a

; delay iof 17 days. The appellant have along with appeal memorandum also filed an.
Appliclation seeking condonation of delay stating that the accountant of tHe appellant had not

given the data in time. This has cause a delay in filing the appeal.

6.-  Before taking up the issue on merits, I proceed to decide the application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the dates of receipt of the decision or order passed by the
b adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered o condone the delay or to
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“allow the filing of an -appeal within a further period of one month thereafter if; he is satisfied
. that the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months, Considering the cause of delay given in application as' genuine, |

condone the delay of 17 days and take u p the appeal for decision on merits,

submissions made in the Appeal Memorandum and documents available bn record,

1

by the adjudicating authority, conﬁrming' the ‘demand of service tax against the
. !

: i . | _
appellant along-with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise, The demand pertains to the period FY 2016-17.
s, _~ I'ind that in the SCN in question, the demand has been raised for the period FY 2016-
- 17 based on the Income Tax Returns filed by the appellant. The appellant didn’t responded to

 the letter issued by the deparfment. Therefore the impugned SCN was issued considering the

_ differential value of “ST-3” return and “Sales of Services” value provided by the Income Tax

Department. Further the appellant neither filed thejr submission nor attended the personal

hearing. Therefore, the adjudicating authority adjudicated the matter ex parte.
E
l

_ elelctrificafion ork wherein the material and labour both were used and hayl earned

B Rs. 12,994,472/ ag'ains‘t the sale of electrical material of Rs. 12,94,472/- tfo various

. cus bmers. .Thﬁy -lLavve furnished the Form205 for the F.Y. 2016-17 filed b‘efore the
: GujaraJ

Vat Autherities in support of their claim. While going through the p& |

establishes that they appellant was engaged in the sale and purchase of the goods.

~ Hence, service tax liability does not arises to the sa‘l;ne. The contentioﬁ needs
_ vérification at the stage of adjudication,

Further, as per submission the rest of the amount Rs 27,40,836/- was earned

against the s.ervice portion for which they claimed the benefit of abatement @ 60% as

per Rule 2A of Service tax(Determination of Value) Rules,2006 huyt they 'Fa_]i[ed to

not furnished any| document in Support of their claim. In absence of the i,éleﬁtity of
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7. 1 have carefully gone through the facts of the case, grounds of apper",ll,.

The issue to be decided in the present appeal is whether the impugned order liaséed '

9. Itis observed that the main contentions of the appellant that they have done

" Account for the FlY. 2016-17, opening stock, closing stock m'ay also be se»e"bn which

furnished any document in support of their claim. Further it also can't be as ertain |

that they have p'rgvided the work contract service of any other service as ’;che%/ haver

!
,
4
4



F.No. GAPPL/COM/STP/3859/2023-Appeal '

the particular service, the benefit of abatement @ 60% as per Rule 2A and RCM as
per Notification No. 30/2012-ST dated 20.06.2012 also needs verifijcatioh.

10. - In view of the above discussion, I find that the matter needs to bé remanded back for - -

fresh adjudication keeping all the contentions open.

1. Accordingly, the impugned order is set aside and the appeal is allowed by thg way of
I ‘ re'ma;nd. '
- } 1
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The appeal filed by the appellant stands disposed of in above terms.
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Uk Attested
Manish Kumar

Su perintendent(Appeals),
CGST,; Ahmedabad

Date Qj .12.2023
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By RPAD / SPEED POST
To; '

M/s. Jigar harshadbhai Thakkar, -

Appellant
Proprietor of Riddhi Electricals,
10, Gausadan Building, Near Parkota Viramgam,
' Ahmedabad-382150 |
! The Deputy Commissioner, | Respondent

CGST Division-III,
Ahmedabad North
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entral. GST, Ahmedabad Zone

'Vr, CGST, Ahmedabad North

al Excise Div-1II, Ahmedabad North -

(HQ System), CGST, Ahmedabad North

1) The Principal Chief Commissioner

2) The Cammissioné

3) The Daputy Conﬁmissione‘r, CGST & Centr

4) The Assistant Commissioner
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(for uploading the OIA)
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